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 1.  TIME:  9:00   CASE#: MSC12-01384 
CASE NAME: GONZALES VS. STONEMOR 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY STONEMOR CALIFORNIA, INC., et al. 
 * TENTATIVE RULING: * 
 
Withdrawn per moving party. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PURTIS MARKS 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY PURLYAH, INC. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00188 
CASE NAME: LEE VS. BAEK 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY SUNG H. LEE 
* TENTATIVE RULING: * 
 
Appear. 
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 6.  TIME:  9:00   CASE#: MSC17-02443 
CASE NAME: MAES VS. CSAA INSURANCE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY AAA OF NORTHERN CALIFORNIA, NEVADA & UTAH 
* TENTATIVE RULING: * 
 
Continued to 11/7/19 at 9:00 a.m. per fax of counsel. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DARRELL LOGAN 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for summary judgment is denied. The motion is denied without 

prejudice. However, if Plaintiff files another motion for summary judgment and that motion is 

denied, it will be with prejudice and Plaintiff will not be permitted to file additional motions for 

summary judgment on the topics raised in that motion.  

Plaintiff filed this motion for summary judgment on July 5, 2019. He also filed a 

memorandum and declaration on that day. On June 13, 2019, Plaintiff filed a statement of facts 

in support of Plaintiff’s motion for summary judgment. It is not clear if this statement of facts was 

supposed to be considered in conjunction with the Motion filed on July 5, but since a statement 

of material facts is required for a motion for summary judgment the Court will consider this filing 

as part of the pending motion. In the future, however, it is preferable that all moving papers be 

filed at the same time so that everyone knows what papers should be considered as part of 

the motion.  

Plaintiff’s statement of facts does not comply with the applicable rules. Code of Civil 

Procedure section 437c(b)(1) states that “[t]he supporting papers [to a motion for summary 

judgment] shall include a separate statement setting forth plainly and concisely all material facts 

that the moving party contends are undisputed. Each of the material facts stated shall be 

followed by a reference to the supporting evidence.” Plaintiff did not cite to his supporting 

evidence in his separate statement. In addition, California Rules of Court, Rule 3.1350(d) 

specifies that the separate statement should be in two-columns as shown in Rule 3.150(h). 

Plaintiff’s statement was not in this required format. The Court notes that Defendants’ opposition 

to the statement of facts provides an example of the required format. 

The only evidence submitted with the moving papers is Plaintiff’s declaration. 

The declaration discusses various communications with defense counsel. The declaration does 

not offer evidence of each of the elements required to prove Plaintiff’s claim for defamation, 

which is required in order for Plaintiff to obtain summary judgment. “[W]here the plaintiff has [] 

moved for summary judgment… that party has the burden of showing there is no defense to a 
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cause of action. (Code Civ. Proc., § 437c, subd. (a).) That burden can be met if the plaintiff ‘has 

proved each element of the cause of action entitling the party to judgment on that cause of 

action.’ (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff meets this burden, it is up to the 

defendant ‘to show that a triable issue of one or more material facts exists as to that cause of 

action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & Marine Ins. Co. (2010) 186 

Cal.App.4th 383, 388.) 

Finally, Plaintiff filed a statement of facts in support of the notice of motion on 

September 13. This document attached several exhibits in support of Plaintiff’s motion and 

constitutes submitting new evidence in the reply. Parties may NOT submit new evidence 

in reply to help meet their initial burden on a motion for summary judgment. In San Diego 

Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 313 the court explained that 

“[w]hile the code provides for reply papers, it makes no allowance for submitting additional 

evidence or filing a supplemental separate statement. (§ 437c, subd. (b).) This is consistent with 

the requirement supporting papers and the separate statement be served with the original 

motion. (§ 437c, subd. (a).)” 

For these reasons, Plaintiff’s motion for summary judgment is denied. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00324 
CASE NAME: JONES VS. FOUNTAIN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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10.  TIME:  9:00   CASE#: MSC18-00324 
CASE NAME: JONES VS FOUNTAIN 
HEARING ON MOTION TO/FOR CONSOLIDATE W/ C19-00704 FILED BY ERIC 
FOUNTAIN, FOUNTAIN GLOBAL ENTERPRISES, LLC 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01073 
CASE NAME: OLYMPIAN HILLS VS. ABULNAGA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY OLYMPIAN HILLS HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The motion of plaintiff Olympian Hills Homeowners Association for summary judgment on its 
complaint filed May 23, 2018 is granted.  The motion is unopposed.   
 
A Case Management Conference may still be required to discuss the proper form for 
the judgment because the court questions whether it can issue a judgment in the exact words of 
the complaint.  For one thing, there should possibly be a way for defendant to get on a waiting 
list so that if the number of units rented by other owners ever falls below 15% he can have an 
opportunity to rent his unit.  Also, landlord-tenant laws may prohibit him from immediately 
removing his tenant.  Maybe all he can legally be ordered to do is take immediate steps to evict 
his tenant. 
 
Plaintiff is ordered to meet and confer with defendant on the acceptable form for a Judgment 
and, if those efforts fail, to request a Case Management Conference with the court where the 
form for the Judgment can be discussed. 

 

  

12.  TIME:  9:00   CASE#: MSC18-02093 
CASE NAME: DELGADO VS. OTTERSON 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY VIVIANA DELGADO 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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13.  TIME:  9:00   CASE#: MSC18-02246 
CASE NAME: DEHGHANI VS. GRAVESANDE 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY TAMARA MARIE GRAVESANDE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

14.  TIME:  9:00   CASE#: MSC19-00024 
CASE NAME: DAVIS VS. YU 
HEARING ON MOTION TO DISMISS 
FILED BY HELEN H. YU, ROBERT WIRTH 
* TENTATIVE RULING: * 
 
Appear. 
 

  

15.  TIME:  9:00   CASE#: MSC19-00704 
CASE NAME: NASH VS. JONES 
SPECIAL SET HEARING ON: CONSOLIDATION WITH C18-00324 
SET BY ERIC FOUNTAIN & FOUNTAIN GLOBAL 
* TENTATIVE RULING: * 
 
Appear. 
 

  

16.  TIME:  9:00   CASE#: MSC19-00704 
CASE NAME: NASH VS. JONES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

17.  TIME:  9:00   CASE#: MSC19-01023 
CASE NAME: JOHNSON-WILKINS VS. SABRI 
HEARING ON MOTION FOR LEAVE FOR 2nd Amended COMPLAINT 
FILED BY SHAR-RON JOHNSON-WILKINS 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   09/26/19 

 
 

- 6 - 

18.  TIME:  9:00   CASE#: MSC19-01203 
CASE NAME: MOHSIN AHMMED  VS. JAMES P. KLIMENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JAMES P. KLIMENT, NANCY A. KLIMENT 
* TENTATIVE RULING: * 
 
This case arises from the Kliments’ sale of a property located at 1756 Corte Vista Street, 
Brentwood to plaintiff Mohsin Ahmmed. Ahmmed filed the present action alleging, in essence, 
that the Kliments misled him about the state of the property, then misled him about the 
particulars of mediating the dispute, and tried to intimidate him into settling this matter. 
The Kliments now bring a demurrer to Ahmmed’s complaint. 

The Court grants the various requests for judicial notice. 

Breach of Written Contract 

This cause of action fails. The complaint fails to allege or attach a written contract between the 
Kliments and Ahmmed to mediate at no cost to Ahmmed. Of course, the existence of a written 
contract is a prerequisite to maintaining a cause of action for breach of written contract. The 
Court notes here that paragraph 22 of the relevant contract provided specifically that the parties 
would split the cost of mediation, and so to allege a breach of a written contract purporting to 
provide for mediation at no cost to Ahmmed, that will need to be overcome. 

The demurrer to this cause of action is sustained with leave to amend. 

Breach of Contractor’s License Requirement 

Business and Professions Code section 7044 provides three exceptions to the licensure 
requirements imposed on contractors; the Court addresses subdivisions (a) and (c) below. 

Section 7044(a) exempts an owner if the owner “builds or improves” their house, as long as 
none of the improvements are intended or offered for sale, and the owner personally performs 
the work or the owner’s employees perform the work for wages. 

Section 7044(b) does not appear applicable here. 

Section 7044(c) exempts an owner if the owner is “improving his or her principal place of 
residence” and the work is performed prior to sale, the owner has actually resided in the 
property for the 12 months prior to completion of the work, and the owner has not availed 
themselves of the exemption on more than two structures more than once in any 3-year period. 

The relevant transaction closed on November 7, 2017. (Complaint ¶ 27.) 

Accepting the factual allegations of the complaint as true, as the Court must, subdivision (c) 
does not apply, because the complaint alleges that the Kliments did not reside at the subject 
property. (¶ 31.) 

The complaint alleges that the Kliments either personally performed the work, or hired others to 
perform the work for them. (¶¶ 39-40.) It also alleges that the work was performed between the 
fall of 2016 and the fall of 2017. (¶ 39.) For the exception to be inapplicable, there must be a 
present intention to sell the property, not merely a vague future possibility that the property will 
be sold. Such a possibility exists with respect to any property. (See Sheble v. Turner (1941) 46 
Cal.App.2d 762, 765.) The opposition argues that the timing of the repairs creates an inference 
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that the work was done with the intention to sell. The reply brief does not address this argument.  

It is true, as the demurrer notes, that section 7044 creates a rebuttable presumption that a 
structure built within one year of a sale was built with the intention to offer it for sale, and that no 
similar rebuttable presumption exists for repair work. But that does not mean that repair work 
undertaken within a year of a sale could never have been intended for sale, and the demurrer 
cites no authority for that proposition. 

Still, beginning repair work a year before the property is ultimately sold does not require 
the Court to infer that the exception does not apply. More must be alleged. 

With respect to the cause of action for breach of the requirement to obtain a license, 
the demurrer is sustained with leave to amend. 

Fraud (related to plumbing issue) 

The demurrer is correct that the complaint lacks the specificity required of a fraud cause of 
action. (See Lazar v. Super. Ct. (1996) 12 Cal.4th 631, 645.) However, as this is the first time 
Ahmmed’s pleading has been challenged, and a fair reading of the complaint discloses a 
reasonable possibility that it could be amended to satisfy the specificity required of a fraud 
cause of action, the Court grants leave to amend. 

As to the fraud cause of action related to the plumbing issue, the demurrer is sustained with 
leave to amend. 

Fraud (related to mediation) 

Arguably, the complaint alleges that the Kliments offered to mediate at no cost to Ahmmed 
(which would be an oral modification of the contract between the parties). (See Complaint ¶¶ 73, 
82.) But the complaint falls woefully short of the specificity requirements imposed on a fraud 
cause of action. (Lazar at 645.) In addition, it is unclear what damages Ahmmed suffered as a 
result of any representation on the part of the Kliments that they would pay for the mediation. It 
is only out of an abundance of caution that the Court grants leave to amend with respect to the 
fraud cause of action related to mediation. Ahmmed would be well-advised to carefully review 
the elements of a fraud cause of action and consider carefully whether he can allege facts to 
support each element in good faith. The demurrer is sustained with leave to amend with respect 
to this cause of action.  

Duty of Truth and Honesty 

This cause of action appears based on an agent’s duties to his or her principal; among other 
things, honesty and truthfulness. Based on the allegations of the complaint, the Kliments were 
not Ahmmed’s agent. The Court cannot discern how amendment could change this, or how 
any dishonesty the Kliments engaged in would not be subsumed within a fraud cause of action 
(with respect to which the Court is granting leave to amend). 

With respect to the duty of truth and honesty cause of action, the demurrer is sustained without 
leave to amend. 

Conspiracy 

For a cause of action for civil conspiracy to lie, there must be an underlying wrong. As the Court 
has sustained the Kliments’ demurrer to each cause of action, there can be no cause of action 
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for civil conspiracy. The demurrer to this cause of action is sustained with leave to amend. 

IIED 

The elements of a claim for IIED are (1) extreme and outrageous conduct by the defendant, 
with the intention of causing, or reckless disregard of the probability of causing, emotional 
distress; (2) the plaintiff’s suffering severe or extreme emotional distress; and (3) actual and 
proximate causation of the emotional distress by the defendant’s outrageous conduct. 
(Christensen v. Super. Ct. (1991) 54 Cal.3d 868, 903.) To be outrageous, conduct must be 
“so extreme as to exceed all bounds of that usually tolerated in a civilized community.” (Id.) 

Likewise, the emotional distress suffered by the plaintiff must be “emotional distress of such 
substantial quality or enduring quality that no reasonable person in civilized society should be 
expected to endure it. (Bock v. Hansen (2014) 225 Cal.App.4th 215, 233.) 

The allegations in the complaint (as opposed to the matters discussed in the opposition) are 
conclusory in nature, and do not satisfy the requirements for an IIED claim. Out of an 
abundance of caution, the Court will permit Ahmmed an opportunity to amend, to allege specific 
facts that support a tort claim for IIED, if that can be done truthfully. The demurrer is sustained 
with leave to amend. 

NIED 

Negligent infliction of emotional distress is not an independent tort. Rather, it is negligence that 
results in the plaintiff suffering emotional distress. 

When the only damage resulting from alleged negligence is emotional distress, courts often look 
to the element of duty to decide whether recovery for NIED is available. Ahmmed alleges a so-
called “direct victim” case here. Determining whether a duty is owed in particular factual 
circumstances is a question of law for the Court. (Marlene F. v. Affiliated Psychiatric Medical 
Clinic, Inc. (1989) 48 Cal.3d 583, 588.) 

The facts alleged here are not sufficient to impose a duty on the Kliments to avoid causing 
Ahmmed emotional distress. Further, Ahmmed has not detailed the emotional distress he 
purportedly suffered. 

The demurrer to the NIED cause of action is sustained with leave to amend. 

Duress 

Duress (ordinarily an affirmative defense, rather than an offensive claim) requires that the threat 
or intimidation induced action. Here, from the allegations of the complaint, the purported threats 
did not result in Ahmmed doing anything. Put differently, the threats did not achieve their alleged 
object. It is unclear to the Court how Ahmmed could truthfully allege differently, while not 
running afoul of the sham pleading rule. With respect to the cause of action for duress, the 
demurrer is sustained without leave to amend. 

Conclusion and Order 

The Court has sustained the Kliments’ demurrer in all respects. With respect to most, but not all, 
of the challenged causes of action, the Court has granted leave to amend. Any amended 
complaint must be served and filed on or before October 25, 2019. 

A word about the pleadings. Ahmmed’s complaint suffers from an organizational style that 
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makes it difficult to track. Each cause of action should be numbered. The particular defendants 
against whom the cause of action is pled should be identified. Causes of action (e.g., for fraud) 
should not be divided into “counts.” It is the Court’s hope that any amended complaint will be 
better organized. 

 

  

19.  TIME:  9:00   CASE#: MSC19-01308 
CASE NAME: SOLARI VS. PHH MORTGAGE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CATAMOUNT PROPERTIES 2018, LLC 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to October 10, 2019, at 9:00 a.m., 
in Department 33. 
 
 The demurring defendant has failed to file a declaration demonstrating that the parties 
have met and conferred “in person or by telephone,” as required by statute.  (See, Code Civ. 
Proc., § 430.41.)  A supporting declaration must state “[t]he means by which the demurring party 
met and conferred.”  (Ibid.)  The declaration filed on August 20, 2019, uses the pertinent Judicial 
Council form, but neither the box for “by telephone” nor the box for “in person” is checked. 
  
 This is not a mere technicality, because pleading disputes that cannot be resolved 
through an exchange of perfunctory email messages may well be resolved when the parties are 
actually talking to each other.  Defendant shall file a compliant declaration on or before 
October 3, 2019.  Plaintiffs’ counsel shall cooperate with defendant’s counsel in conducting the 
required meet-and-confer discussion in person or by telephone, if such a discussion has not 
taken place already. 

 

  

20.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY EMO-GIZELLA B. HITES, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to File Second Amended Complaint by Plaintiff 
300 Diablo II, LLC (“Plaintiff” or “300 Diablo II”). 300 Diablo II is the successor in interest to the 
original Plaintiffs Emo-Gizella B. Hites and George Hites, co-trustees of the George Hites and 
Emo-Gizella B. Hites Revocable Living Trust, Date 07/23/1998. Plaintiff seeks amendment to 
include additional claims of Negligence, Trespass of Tangible Personal Property, Negligent 
Misrepresentation, Fraudulent Concealment, and Intentional Misrepresentation against 
Defendant Donald F. Gaube (“Defendant” or “Gaube”). 

For the reasons described further, below, the motion for leave to amend is granted. 
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Analysis 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 
pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 
amendments, to permit the resolution of all disputed matters between two parties in a single 
proceeding. See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916; see also Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 
1081 (policy of “great liberality” in permitting amendments to pleadings at any stage of the 
proceedings). 

Further, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment.” Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048. 

Trial courts are to liberally permit such amendments, provided there is no statute of limitations 
concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation. Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490. 

Defendant makes arguments in opposition directed at the merits of the proposed claims in 
amendment; that is not, however, a grounds for denying the motion for leave. At best it is the 
subject of a demurrer. Defendant’s arguments regarding good faith are similarly not a grounds 
for denying the motion. 

 

  

21.  TIME:  9:00   CASE#: MSN18-1346 
CASE NAME: DIVINCENT VS. MCMULLEN 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY MICHAEL DIVINCENT 
* TENTATIVE RULING: * 
 
It appears to the court there is a possibility of conflicting rulings on one or more common issues 
of law or fact, including which MLS listing is referred to in Addendum 1 of the Contract, and 
whether by referring to that MLS listing, McMullen promised only a solar system that ran the 
pool or instead a solar system that ran the entire home and the rental.  (See Ex. 5 to McMullen 
Decl. filed 8/7/19; Ex. 2 to same McMullen Decl.; cf. Ex. C to Yoon Decl. filed 8/15/19.)  
Therefore, the petition to compel arbitration is denied at this time.  Further, because of these 
and other common issues, this case should be consolidated with Case No. 18-00276 under 
CCP § 1048 (a).  
 
Therefore, the court hereby orders this case consolidated for all purposes with Case No. MSC 
18-00276, currently pending in Department 21 of this court.  All future papers shall be filed in 
Case No. MSC 18-00276.   
 
The parties in this case shall appear for a Case Management Conference in the consolidated 
case on October 21, 2019 at 8:30 a.m. in Department 21. 
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22.  TIME:  9:00   CASE#: MSN19-1573 
CASE NAME: DORTON VS. STATE OF CALIFORNIA 
HEARING ON PETITION RELIEVING PETITIONER FROM PROVISIONS 
FILED BY DUVAL LEVONT DORTON 
* TENTATIVE RULING: * 
 
Both the factual and procedural background of this matter and the question presented by 
Dorton’s petition for relief from the claim presentment requirement are straightforward. 

Factual Background 

On November 24, 2018, Dorton was arrested by four law enforcement officers; two officers from 
the California Highway Patrol and two from the Richmond Police Department. Dorton says that 
those officers employed excessive force during the course of that arrest. 

Apparently with limited exceptions, Dorton was then incarcerated from November 24, 2018 to 
approximately March 14, 2019. In late March or early April of 2019, Dorton retained present 
counsel to pursue this matter. 

Counsel engaged in a factual investigation of the matter, apparently consisting of (1) sometime 
between May 13 and May 29, 2019, obtaining Dorton’s file from the relevant public defender’s 
office and reviewing it; (2) receiving on May 8, 2019 hospital records related to the arrest and 
reviewing those; and (3) on May 29, 2019, making a public records request for video related to 
the arrest. 

All the while, counsel believed that there was no issue with the timing of presenting the claim, 
because, he believed, Government Code section 945.3 tolled the six-month period during 
Dorton’s incarceration. However, as Dorton’s counsel concedes in the petition, that is not so. 
On or about June 5, 2019, counsel realized that his recollection of the tolling effect of section 
945.3 was incorrect, and so filed applications to present the claim late on June 13, 2019. 

There is no dispute that Dorton’s claim needed to be presented by May 24, 2019 to be timely, 
and that it was not presented until June 2019. Both the CHP and the City of Richmond denied 
Dorton’s request to present a late claim, and this petition followed. 

Question Presented 

Under Government Code section 946.6(c)(1), the Court “shall relieve” Dorton from the claim 
presentment requirements if his “failure to present the claim was through mistake, inadvertence, 
surprise, or excusable neglect, unless the public entity establishes that it would be prejudiced in 
the defense of the claim if the court relieves [Dorton] from the requirements of Section 945.4.” 

Dorton contends that counsel’s misrecollecting the tolling effect of Government Code section 
945.3 is mistake or excusable neglect within the meaning of section 946.6(c)(1). The question 
presented, then, is whether counsel’s misremembering the effect of section 945.3 on this case, 
and his failure to ascertain the truth until after the claim presentment period expired, is a mistake 
or excusable neglect within the meaning of section 946.6(c)(1). 

Discussion 

“Section 946.6 is a remedial statute intended ‘to provide relief from technical rules that otherwise 
provide a trap for the unwary claimant.’” (Bettencourt v. Los Rios Community College Dist. 
(1986) 42 Cal.3d 270, 275.)  Courts exercise their power to grant relief liberally, so as to 
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preserve meritorious claims wherever possible. Any doubts are to be resolved in favor of 
permitting the suit to proceed. (Viles v. California (1967) 66 Cal.2d 24, 28-29.) “In light of the 
policy considerations underlying section 946.6, a trial court decision denying relief will be 
scrutinized more carefully than an order granting relief.” (Bettencourt, supra, 42 Cal.3d at 276.) 

 
Dorton has the burden of proving one of the statutory grounds for relief by a preponderance of 
the evidence. (Rodriguez v. County of Los Angeles (1985) 171 Cal.App.3d 171, 175.) Relief on 
grounds of mistake, inadvertence, surprise or excusable neglect is available only on a showing 
that the claimant's failure to timely present a claim was reasonable when tested by the objective 
“reasonably prudent person” standard. The definition of excusable neglect is defined as “neglect 
that might have been the act or omission of a reasonably prudent person under the same or 
similar circumstances.” (Ebersol v. Cowan (1983) 35 Cal.3d 427, 435.)  “In deciding whether 
[the] error [of an attorney] is excusable, th[e] court looks to: (1) the nature of the mistake or 
neglect; and (2) whether counsel was otherwise diligent in investigating and pursuing the claim.”  
(Bettencourt, supra, 42 Cal.3d at 276.) “[Unless] inexcusable neglect is clear, the policy favoring 
trial on the merits prevails.” (Id.) 
 
“[T]he showing required for relief under section 946.6 because of mistake, inadvertence, 
surprise or excusable neglect is the same as required under Code of Civil Procedure section 
473 for relieving a party from a default judgment.”  (Ebersol, supra, 35 Cal.3d at 435.) 
“Excusable neglect is neglect that might have been the act or omission of a reasonably prudent 
person under the same or similar circumstances…”  (Id.)  In determining whether a mistake of 
law constitutes excusable neglect, “the determining factors are the reasonableness of the 
misconception and the justifiability of lack of determination of the correct law.”  (Tammen v. 
County of San Diego (1967) 66 Cal. 2d 468, 479; Moore v. State of Calif. (1984) 157 Cal. App. 
3d 715, 722.)   
 
“Although an honest mistake of law is a valid ground for relief where a problem is complex 
and debatable, ignorance of the law coupled with negligence in ascertaining it will certainly 
sustain a finding denying relief.” A & S Air Conditioning v. John J. Moore Co. (1960) 184 
Cal.App.2d 617, 620. 
 
Here, Dorton’s counsel made what certainly appears to be an honest mistake of law. Counsel 
recalled—correctly—that Government Code section 945.3 related to the timing of an arrested 
person’s bringing a claim against the arresting officer. However, counsel believed—incorrectly—
that section 945.3 tolled the time Dorton had to bring his claim for excessive force. But section 
945.3 clearly provides “this section shall not extend the time within which a claim is required to 
be presented pursuant to Section 911.2.”  
 
The “problem” (i.e., the interplay between section 945.3 and the claim presentment 
requirements of section 911.2) was not “complex and debatable.” It is very difficult for the Court 
to conjure a justification for counsel’s failure to determine the correct law. And counsel fails to 
provide any such justification. The declaration supporting the petition outlines the investigatory 
steps counsel took between April 2019 and June 2019, and then simply says that on or about 
June 5, 2019, counsel “reviewed the file, including Gov’t Code § 945.3 and concluded there was 
no tolling of the six-month time within which a claim was required to be presented. (Lagos 
Declaration ¶ 11.) What is missing is any justification for counsel’s failure—for at least six 
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weeks—to perform even a cursory investigation into section 945.3 to confirm its effect on the 
timing requirement. 
 
Dorton relies on Flores v. Bd. of Supervisors (1970) 13 Cal.App.3d 480 for the proposition that 
an attorney’s calendaring error can constitute excusable neglect within the meaning of section 
946.6. That may be so, but it misses the point. Counsel for Dorton did not negligently fail to 
calendar the six-month deadline. Counsel for Dorton intentionally failed to calendar the deadline, 
because he mistakenly believed that section 945.3 had tolled the deadline.  
 
In determining whether a mistake of law constitutes excusable neglect, “the determining factors 
are the reasonableness of the misconception and the justifiability of lack of determination of the 
correct law.” The Court does not find the failure to determine the effect (or lack thereof) of 
section 945.3 on this matter to be justifiable. Counsel needed only to read section 945.3 and its 
irrelevance to this matter would have been apparent. 
 
The petition is denied. 

 

  

23.  TIME:  3:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MATTHEW N. SIROTT, M.D. 
* TENTATIVE RULING: * 
 
 Defendant Dr. Matthew Sirott’s Motion for Summary Adjudication is denied.  Defendant 
failed to meet his burden of establishing he is entitled to judgment as a matter of law. 
 
 
Background Facts 
 
 Plaintiff Dr. Bimal Patel and Defendant Dr. Matthew Sirott are medical doctors and the 
managers of 400 Taylor Holdings LLC (“400 Taylor”), whose sole asset is the medical office 
building located at 400 Taylor Boulevard in Pleasant Hill.  On or about July 20, 2006, Dr. Patel 
and Dr. Sirott formed 400 Taylor and on March 26, 2007, Dr. Patel and Dr. Sirott entered into 
the Operating Agreement for 400 Taylor LLC.  Drs. Sirott and Patel were and still are the 
managers of 400 Taylor.  
 
    There had been a vacant suite at the Subject Property since the inception of 400 
Taylor, LLC in March of 2007.  On October 30, 2016, Dr. Patel, on behalf of EPIC Care, 
presented 400 Taylor, LLC with a proposal for EPIC Care to lease the vacant space. EPIC Care 
(EBMOH) is Dr. Patel’s and his partners’ oncology practice and it is an existing tenant at the 
Subject Property.  EBMOH proposed to use the space to provide a new cancer treatment 
service, using CyberKnife technology. 
   
 Plaintiff alleges Dr. Sirott, as manager of 400 Taylor refused to consider the EBMOH 
proposal.  By refusing to entertain the proposal, Plaintiffs alleged Dr. Sirott acted primarily in the 
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interest of his businesses, California Radiation Treatment Center, LLC (“CRTC”) and his own 
company, Diablo Valley Oncology (“DVO”), another tenant. CRTC is jointly owned by Dr. Patel 
and Dr. Sirott.  Dr. Sirott maintained the EBMOH lease proposal included a tenant that would 
compete with the CRTC’s services.  The business of CRTC is to own and operate radiation 
therapy equipment. 
 
 On April 4, 2017, EBMOH entered into an alternate lease at different location to operate 
the CyberKnife facility.   
 
 
Standard of Review 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
 “[T]he party moving for summary judgment bears an initial burden of production to make 
a prima facie showing of the nonexistence of any triable issue of material fact; if he carries his 
burden of production, he causes a shift, and the opposing party is then subjected to a burden of 
production of his own to make a prima facie showing of the existence of a triable issue of 
material fact.”(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ the 
‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ 
thereto. (Id., § 437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
850.)  The defendant may make such a showing by demonstrating “that the plaintiff does not 
possess, and cannot reasonably obtain, needed evidence.” (Id. at p. 854.) “If the defendant fails 
to meet this initial burden [of production], it is unnecessary to examine the plaintiff's opposing 
evidence; the motion must be denied.” (Zoran Corp. v. Chen (2010) 185 Cal.App.4th 799, 805.)  
 
 
Motion for Summary Adjudication 
 
 Defendant Dr. Sirott moves for summary adjudication of the Second Cause of Action 
for Breach of Contract; Third Cause of Action for Breach of Fiduciary Duty; Fourth Cause of 
Action for Breach of the Covenant of Good Faith and Fair Dealing; ad Fifth Cause of Action 
for Gross Negligence.  Defendant moves for summary adjudication on the ground Plaintiff 
cannot establish at one element of the causes of action or there is a complete defense to the 
cause of action.   
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Defendant’s Initial Burden 
 
 The party moving for summary judgment bears an initial burden of production to make a 
prima facie showing of the nonexistence of any triable issue of material fact. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)   Defendant maintains he breached no duty under 
contract, tort, or statutory law, to 400 Taylor or to Plaintiff Dr. Bimal Patel and EBO Properties 
North. The factual allegation underpinning Plaintiff’s causes of action (2nd-5th Causes of Action) 
against Dr. Sirott is his alleged delay in accepting a lease proposal to 400 Taylor made by 
Plaintiff Patel on behalf of East Bay Medical Oncology/Hematology Associates, Inc. (“EBMOH.”)   
Defendant argues the undisputed facts show, for over a three-month period following Patel’s 
proposal, Defendant Sirott sought to obtain information necessary to evaluate whether the 
proposal would be in the best interest of 400 Taylor. Defendant maintains his effort to seek out 
pertinent information to his evaluation of the lease proposal is protected under the business 
judgment rule.    
 
 In support of the motion, Defendant submitted the following evidence.  On October 30, 
2016, Dr. Patel presented the proposal.  (UDF No. 10 and corresponding evidence (hereafter, 
references to undisputed facts include the evidence submitted in support of that fact).) Dr. Sirott 
was concerned that leasing the space to EBMOH would breach obligations to another tenant. 
(UDF No. 13.)  Dr. Sirott was also concerned about construction of the vault required to house 
the radiation equipment. (UDF No. 14) Construction would disrupt the quiet enjoyment of other 
tenants, likely to cost over a million dollars, and it was doubtful the expansion would be 
permitted by the City of Pleasant Hill. (UNF No. 15.)  
 
 To aid in his decision, Defendant consulted two experts—Barry Bennett, a real estate 
broker and property manage for 400 Taylor since 2008 (UDF No. 16) and Attorney Charles 
Seaman, a real estate lawyer for more than 40 years (UDF No. 29).  These experts reviewed 
the proposal and submitted questions to be answered by Plaintiff clarify the feasibility and risks 
of the alterations required by the proposal.  (UDF Nos. 20, 30.) Defendant Sirott maintains that 
answers to these questions were necessary for him to make an informed decision. (UDF Nos. 
22, 23, 25, 26, 31Defendant either received incomplete or on responses from Plaintiff.  (UDF 
Nos. 27, 36, 37, 38.)  Instead of providing answers to these questions, Dr. Patel with the 
EBMOH leased proposal.  (UDF No. 40.) 
 
 Defendant argues Plaintiff cannot impose liability for his efforts to obtain this necessary 
information and he is shielded from liability under the business judgment rule. Defendant argues 
that, by statute, as the manager of a manager-managed limited liability company he owed duties 
of loyalty and care to the company and its members that is “limited to refraining from engaging 
in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of law.” 
(Cal. Corp Code § 17704.09.)  Defendants argues this statute reflects and partially codifies the 
common-law business judgment rule.   
  
 Plaintiff Patel opposes the motion on the ground Dr. Sirott has not presented sufficient 
evidence to shift the burden.  The business judgment rule is inapplicable and does not shield Dr. 
Sirott from his misdeeds. Also, the motion for summary adjudication is based primarily on Dr. 
Sirott’s declaration and there are credibility issues with the declaration. As such, he claims here 
are questions of material facts remaining and the motion should be denied.     
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Defendant Failed to Meet His Burden of Establishing No Triable Issues of Material Fact 
 
 Business Judgment Rule 
 
 “[T]he business judgment rule has been codified in California at Corporations Code 
section 309. But the common law rule ‘has two components—one which immunizes directors 
from personal liability if they act in accordance with its requirements, and another which 
insulates from court intervention those management decisions which are made by directors in 
good faith in what the directors believe is the organization's best interest. [Citation.] Only the first 
component is embodied in Corporations Code section 309.’ [Citation.]”  (Berg & Berg 
Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 1020, 1045.)  
 
  “‘The business judgment rule is a judicial policy of deference to the business judgment of 
corporate directors in the exercise of their broad discretion in making corporate decisions.’ 
[Citation.]” (Everest Investors 8 v. McNeil Partners (2003) 114 Cal.App.4th 411, 429.) The rule 
establishes a presumption that directors’ decisions are based on sound business judgment, and 
it prohibits courts from interfering in business decisions made by the directors in good faith and 
in the absence of a conflict of interest.” (Ibid.)  
 
 The Court agrees with Plaintiff that Defendant’s motion rests entirely on the application 
of the business judgment rule.  However, Defendants cites no authority that extends the 
business judgment rule to managers or members of the limited liability companies.  
“Traditionally, our courts have applied the common law "business judgment rule" to shield from 
scrutiny qualifying decisions made by a corporation's board of directors.” (Lamden v. La Jolla 
Shores Clubdominium Homeowners Assn. (1999) 21 Cal.4th 249, 259.)   “Second, neither the 
California statute nor the common law business judgment rule, strictly speaking, protects 
noncorporate entities,...” (Ibid.) California's statutory business judgment rule contains no 
express language extending its protection to noncorporate entities or actors.  (Ibid.)  In the 
Corporations Code, except where otherwise expressly provided, "directors" means "natural 
persons" designated, elected or appointed "to act as members of the governing body of the 
corporation." (Corp. Code, § 5047.)  
 
 In Lamden, the Cal. Supreme Court found the “the "business judgment rule" of 
deference to corporate decisionmaking had no application to the condominium’s community 
association board of director’s decision regarding ordinary maintenance.  However, the Court 
concluded the Board’s decision was entitled to judicial deference: “We hold that, where a duly 
constituted community association board, upon reasonable investigation, in good faith and with 
regard for the best interests of the community association and its members, exercises discretion 
within the scope of its authority under relevant statutes, covenants and restrictions to select 
among means for discharging an obligation to maintain and repair a development's common 
areas, courts should defer to the board's authority and presumed expertise.” (Lamden v. La Jolla 
Shores Clubdominium Homeowners Assn. (1999) 21 Cal.4th 249, 265.)   
  
 Defendant is correct in arguing the courts have applied the business judgment rule to 
entities other than corporations.  The courts have applied the business judgment rule to limited 
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partnerships. (Lee v. Interinsurance Exchange (1996) 50 Cal.App.4th 694, 712.)  However, even 
if the Defendant convinces the Court the business judgment rule applies to limited liability 
companies, the evidence does not establish the absence of triable issues of material fact. “The 
business judgment rule sets up a presumption that directors' decisions are made in good faith 
and are based upon sound and informed business judgment. [Citation.] An exception to this 
presumption exists in circumstances which inherently raise an inference of conflict of interest.”  
(Lee v. Interinsurance Exchange (1996) 50 Cal.App.4th 694, 715.)  Moreover, the rule “does not 
shield actions taken without reasonable inquiry, with improper motives, or as a result of a 
conflict of interest.” (Berg & Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 1020, 1045.) 
   
 The essence of the business judgment rule is that the director’s business decisions will 
not be scrutinized by the courts absent allegations of facts tending to show that the conclusions 
were based upon inadequate information or were made in bad faith. (Lee v. Interinsurance 
Exchange (1996) 50 Cal.App.4th 694, 716.) “A defense of good faith is necessarily factual in 
nature.” (Ekstrom v. Marquesa at Monarch Beach Homeowners Assn. (2008) 168 Cal.App.4th 
1111, 1123.)  Here, Plaintiff submits evidence that raises such inferences of conflict of interest 
or lack of good faith.  Dr. Patel argues that none of the stated concerns should have stopped Dr. 
Sirott from approving the lease proposal.  Dr. Patel argues the evidence shows Dr. Sirott did not 
have the best interest of 400 Taylor in mind when he refused to review and approve the lease 
proposal and that Dr. Sirott’s stated concerns were fabricated.  Plaintiff submitted evidence that 
Dr. Sirott wanted the subject lease space for one of his businesses and was concerned that 
leasing the space to Epic would harm his businesses, CRTC and DVO.  (PUMF No. 22, 30, 31, 
45; Exh. H to Patel Declaration.)  Dr. Sirott also submitted a proposal that DVO take over the 
space, but Dr. Sirott admitted the proposal would mean less rent.  (PUMF No. 47.) Patel also 
submitted evidence of Dr. Sirott’s decisionmaking was perhaps not based on the best interest of 
400 Taylor.  (PUMF No. 46, 47, 49, 50; Exh. H to Patel Decl.)  
 
 “The business judgment rule ‘raises various issues of fact,’ including whether ‘a director 
[in this case, “manager’] acted as an ordinarily prudent person under similar circumstances’ and 
‘made a reasonable inquiry as indicated by the circumstances.’ [Citation.]  ‘Such questions 
generally should be left to a trier of fact,’ but can become questions of law ‘where the evidence 
establishes that there is no controverted material fact.’” (Palm Springs Villas II Homeowners 
Assn., Inc. v. Parth (2016) 248 Cal.App.4th 268, 280.)  Here, the evidence does not establish 
there is no controverted material fact.   
 
 There are triable issues of fact as to the existence of Dr. Sirott’s improper motive or 
conflict of interest as to the delay in reviewing and accepting the lease proposal submitted by 
Dr. Patel. Summary adjudication is precluded based on the business judgment rule.  
Defendant’s   motion is based on no other grounds.  Therefore, Defendant is not entitled to 
summary adjudication of the Second through Fifth Causes of Action. 
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Plaintiff’s Objections to Evidence 
 
Objections to Declaration of Matthew Sirott, M.D. 
 

1.  Objection No. 1, Sirott Decl, ¶ 12—Sustained in part and overruled in part. Sustained as 
to the testimony regarding the content of the written Operating Agreement.  (Evid. Code 
§ 1523.) 

2.  Objection No. 2, Sirott Decl, ¶ 13—Sustained in and overruled in part. Sustained as to 
speculation of cost and liability for disrupting tenants.  Lacks foundation. 

3. Objection No. 3, Sirott Decl, ¶ 14—Sustained in part.  Speculation as City’s approval. 
4. Objection No. 4, Sirott Decl, ¶ 16—Overruled. 
5. Objection No. 5, Sirott Decl, ¶ 18—Overruled. 
6. Objection No. 6, Sirott Decl, ¶ 20—Overruled. 

 
 
Objections to Declaration of Charles Seaman 
 

1. Objection No. 1, Seaman Decl. ¶ 6—Overruled. 
2. Objection No. 2, Seaman Decl. ¶ 7—Overruled. 
3. Objection No. 3, Seaman Decl. ¶ 8—Overruled. 
4. Objection No. 4, Seaman Decl. ¶ 9—Sustained. Hearsay. 
5. Objection No. 5. Seaman Decl. ¶ 10—Sustained. Hearsay. 
6. Objection No. 6, Seaman Decl. ¶ 11—Sustained. Hearsay. 
7. Objection No. 7, Seaman Decl. ¶ 12—Sustained in part.  Sustained as to purported 

conversation.  Hearsay. 

 

 

24.  TIME:  3:00   CASE#: MSC17-00404 
CASE NAME: PATEL VS. SIROTT 
SPECIALLY SET HEARING ON: TRIAL SETTING 
PER EX PARTE APPLICATION 
* TENTATIVE RULING: * 
 
Appear. 

 

 

25.  TIME:  3:00   CASE#: MSC19-00917 
CASE NAME:  CALIFORNIA IMAGING VS. SIROTT 
HEARING RE: CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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ADD-ONS 

 

26.  TIME:  9:01  CASE#: MSC19-00084 
CASE NAME:  HENLE VS. KLEIN 
HEARING ON PETITION FOR RIGHT TO ATTACH ORDER 
FILED BY THOMAS HENLE 
* TENTATIVE RULING: * 
 
Plaintiff Thomas Henle as Co-Trustee of the El Nido Trust dated 9/27/93 (“Henle”) and Plaintiff 
Steven Nelson as Co-Trustee of the El Nido Trust dated 9/27/93 (“Nelson”) (collectively, 
“Plaintiffs”) filed a complaint for breach of contract against Defendant Peter Klein, as executor of 
the Estate of Sidney Corrie, Jr., deceased (“Klein”), Defendant Almaden Associates, LLC 
(“Almaden” or “AA”), and Defendant Corrie Development Corporation, a California corporation 
(“CDC”) (collectively, “Defendants”).  

Plaintiffs seek an order for issuance of a writ of attachment against the entity defendants, 
Almaden Associates and Corrie Development Corporation in the amount of $1,401,500.00, 
but does not identify any specific bank accounts or real property. 

For the following reasons, the application is denied. 

Request for Judicial Notice 

Defendants request judicial notice of docket information for the matter of In re the Estate of 
Sidney Corrie, Jr., Case No. P18-00733, a creditor’s claim filed by Plaintiffs in that case, as well 
as Letter Testamentary appointing Defendant Pete Klein as executor of that Estate. The 
unopposed Request is granted. Evid. Code §§ 452, 453. 

Factual Background 

The primary factual allegations involve a Stipulated Award of Arbitrator (entered into on 
October 25, 2010) which created an option for Mr. Corrie/CDC to purchase a portion of certain 
property owned by the El Nido Trust. Complaint at ¶¶ 8-10. The parties executed several 
extensions of this Option. Id. at ¶ 11. The Fifth extension, executed on September 30, 2015, 
granted El Nido Trust a conditional option to purchase a 20-acre parcel of land owned by 
Almaden adjacent to the Trust Property. Id. at ¶ 13. This option could be exercised only if the 
Corrie Option either expired or terminated without being exercised. The purchase price was set 
at $2 million. Id. at ¶ 13. 

The Corrie Option eventually expired without Defendants exercising the option and the parties 
entered into an agreement for a Second Corrie Option wherein the price of the conditional 
option to purchase the Almaden property was reduced from $2 million to $1.35 million. 
Complaint at ¶¶ 16, 17. The Second Corrie Option expired on May 31, 2018 and on 
September 13, 2018 Nelson (on behalf of the El Nido Trust) sent a letter exercising the option to 
purchase the Almaden property. Id. at ¶ 19. Plaintiffs allege that the Defendants did not deliver 
clear title to the Almaden property in exchange for the $1.35 million purchase price and instead 
allowed the loans encumbering the Almaden property to lapse into default such that a lender 
foreclosed on the property and wiped out the Trust Option. Id. at ¶ 20. The foreclosed Almaden 
property was later resold in May 2019 for $2.75 million. Nelson Decl. ¶ 15, Ex. D. 
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Plaintiffs filed their complaint for breach of contract on January 11, 2019 seeking 
“compensatory damages in excess of $6.65 million, plus prejudgment interest on $3.65 million 
from September 13, 2018.” Complaint, Prayer at ¶ 1.  

Analysis 

Attachment is a pre-judgment creditor’s remedy. Attachment is available in actions based on 
contract when the plaintiff has suffered damages in a fixed or readily ascertainable amount of 
$500 or more. Code Civ. Proc. § 483.010(a). Attachment is a harsh remedy because it causes 
the defendant to lose control of their property before the plaintiff’s claim is adjudicated. See 
Martin v. Aboyan (1983) 148 Cal.App.3d 826, 831. Because of this, the statutory requirements 
are strictly construed. See Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 
Cal.App.4th 1474, 1476. The court will issue a right to attach order if the plaintiff’s declarations 
establish the probable validity of the plaintiff’s claim. Code Civ. Proc. § 484.090(a)(2). The 
Plaintiff has the burden of proving both that its claim is one upon which an attachment may be 
issued and the probable validity of such claim. Bank of America v. Salinas Nissan, Inc. (1989) 
207 Cal.App.3d 260, 271. 

“A claim has ‘probable validity’ where it is more likely than not that the plaintiff will obtain a 
judgment against the defendant on that claim.” Code Civ. Proc. § 481.190; see also Loeb & 
Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; see Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476. A defendant who 
opposes a right to attach order must give notice of his objection, “accompanied by an affidavit 
supporting any factual issues raised and points and authorities supporting any legal issues 
raised.” Code Civ. Proc. § 484.060, subd. (a). The defendant may make a claim of exemption 
with respect to his property in the opposition. Code Civ. Proc. § 484.070. 

As a threshold issue, Defendants argue that the Probate Court has exclusive jurisdiction to 
decide this dispute. Plaintiffs acknowledge in their Application that AA and CDC are owned by 
the third defendant, the Estate of Sidney Corrie, Jr. Application at 2:3-4. That Estate is the 
subject of an active probate action, P18-00733. Defendant Klein is the executor of that Estate. 
RJN Ex. 3. Furthermore, the docket for P18-00733 reflects a Creditor’s Claim by El Nido Trust 
for the amount of $3,650,000.00 filed on September 26, 2018. 

The probate court is a department of the superior court that exercises its jurisdiction in 
proceedings that concern the administration of a decedent's estate, including proceedings to 
probate a will and will contests as well as proceedings to determine entitlement to distribution of 
a decedent’s estate and the subsequent distribution thereof. Prob. Code, §§ 7050, 8200, 11600, 
11700. From the Opposition papers, it is clear that there are no assets outside of the Estate 
subject to attachment. See Klein Decl. at ¶¶ 5,10 (both AA and CDC are the subject of 
dissolution proceedings). As a consequence, the Court denies Plaintiffs’ application for pre-
judgment attachment against AA and CDC. 
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27.  TIME:  9:01  CASE#: MSC19-00084 
CASE NAME:  HENLE VS. KLEIN 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY THOMAS HENLE 
* TENTATIVE RULING: * 
 
See Line 26. 

 

28.  TIME:  9:03   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PURLYAH, INC., PURTIS MARKS 
* TENTATIVE RULING: * 
 
Counsel to appear to present oral argument on the tentative ruling issued on 
September 18, 2019. 

 

 

 


